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QUESTION INVOLVED 

The question involved is the quantum of allowance that 
may be made by the Court to a subcontractor engaged to 
furnish labor and materials in connection with the erection 
of a building where he is required to substitute one ma¬ 
terial for another. Under such circumstances may the trial 
court allow the subcontractor the full value of the labor 
and material involved in performing the substituted work, 
without giving credit to the builder for the reasonable value 
of the labor and materials not furnished by reason of the 
substitution but required by the contract. Or, stated dif¬ 
ferently, is not the proper allowance in such case only 
the excess cost of labor and material furnished over that 
required to be furnished. 
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APPELLANT’S BRIEF AND JOINT APPENDIX 

In The 
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No. 11,746 


Jack Pollin, Appellant 
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Joseph Saladini, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is founded upon the pro¬ 
visions of Title 28, United States Code, 1946 Edition, Sup¬ 
plement IV, Section 1291, 62 Stat. 929. This is an appeal 
from a judgment of the United States District Court for 
the District of Columbia by the terms of which the Court, 
sitting without jury, entered judgment in the sum of Eight 
Hundred Dollars ($800.00) for the plaintiff below, appellee 
here. The judgment represents the amount vrhich the Court 
found to be due to appellee, a brick sub-contractor, for 
extra work done on an apartment building erected by'the 
defendant, appellant, at 1301 Fort Myer Drive, Arlington, 
Virginia. 
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STATEMENT OF THE CASE 

Appellant is a builder-Appellee is a sub-contractor of 
brick and tile work. The parties entered into a written 
contract (J.A. 13) by the terms of which the appellee 
agreed to furnish the labor and material necessary to com¬ 
plete the brick work on an apartment building erected by 
the appellant at 1301 Fort Myer Drive, Arlington, Vir¬ 
ginia, according to plans and specifications for the sum of 
Twenty Thousand Dollars ($20,000.00), without retaining 
wall. No retaining wall was built and that phase of the 
contract is not involved. At or about the same time, the 
parties entered into a second contract for the performance 
of similar work by the appellee on another apartment 
erected by the appellant on Fort Mver Drive, Arlington, 
Virginia, for the sum of Twenty-eight Thousand Five Hun¬ 
dred Dollars ($28,500.00). This sum was subsequently in¬ 
creased by an additional Three Thousand Dollars ($3,- 
000.00). (J.A. 14 and 15). The second structure is iden¬ 
tified as the Nalbert Apartment. No dispute arises either 
in the performance of the work on the Nalbert or in the 
payment thereof, except that both jobs were conducted 
simultaneously and payments made to and in behalf of the 
appellee as a joint project. The parties agree that, except 
in so far as appellee is entitled to recover for certain claimed 
extra work on the building at 1301 Fort Myer Drive, there 
has been an overpayment by the appellant to the appellee. 
Appellant maintains that payments made to appellee were 
Forty-one Thousand Dollars ($41,000.00) in cash and 
Eleven Thousand Four Hundred Sixty-four Dollars and 
Forty-five Cents ($11,464.45) paid in his behalf to suppliers 
of materials, whereas appellee’s position is that Forty-one 
Thousand Dollars ($41,000.00) was paid in cash and Eleven 
Thousand Nine Hundred Fifty-seven Dollars and Sixty- 
eight Cents ($11,957.68) paid in his behalf. (J.A. 7). 
The Court found, in its findings of fact, that admitted 
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extra work as to which no dispute exists was performed 
by appellee for which he is entitled to the sum of Four 
Hundred Three Dollars and Fifty Cents ($403.50)* The 
dispute relative to overpayment was resolved by the Court 
in its Finding of Fact numbered six (6) in which the Court 
concluded that appellant has overpaid appellee in the 
amount of Nine Hundred Eighty-six Dollars and Forty- 
five Cents ($986.45) (J.A. 7). 

The nub of the dispute is this. The plans and speci¬ 
fications relating to the building at 1301 Fort Meyer Drive 
call for laying of glazed tile in the stairwells and corridors 
to a height of four feet six inches, and for the laying of 
brick from that height to the ceiling. Appellee, accordingly 
was required to perform such work and to supply the neces¬ 
sary materials. Appellant requested that in lieu of brick 
on the upper portion of the area described, that appellee 
use tile on the entire wall surface. It is agreed that the 
area in which the substitution was made totalled Eleven 
Hundred Twenty-five (1125) square feet (J.A. 8). 

Appellee made demand for the payment of Three 
Thousand Fifty Dollars and Seventy Cents ($3,050.- 
70) for the substitution, and on refusal of appellant 
to pay, instituted his action below. (J.A. 2). Appellant 
counter-claimed for the overpayment made by him. (J.A. 
3). On trial, testimony was adduced by two witnesses 
held qualified by the trial court to testify as to the reason¬ 
able value of the labor and materials involved in facing 
the admitted area, Eleven Hundred Twenty-five (1125) 
square feet, with tile—one being produced by each party. 
The same witnesses testified also as to the reasonable 
value of laying brick in the same area as required by the 
contract (J.A. 25 & 36). There was dispute in the testi¬ 
mony so adduced, which dispute was resolved by the Court 
in its Findings of Fact. The Court found the reasonable 
cost of labor for laying tile in the area involved to be Eight 
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Hundred Fifty Dollars ($850.00), the reasonable cost of 
materials to be Eight Hundred Dollars ($800.00), and made 
an allowance of Two Hundred Forty-seven Dollars and 
Fifty Cents ($247.50) for overhead—a total of One Thou¬ 
sand Eight Hundred Ninety-seven Dollars and Fifty Cents 
($1,897.50). (J.A. 8). The Court refused to make an al¬ 
lowance to appellant for the reasonable value of the laying 
of brick required to be done by appellee, but eliminated by 
reason of substitution of tile. Appellee’s expert fixed the 
reasonable value of this work at one thousand sixty-two 
Dollars ($1,062.00), (J.A. 25) for both the labor and ma¬ 
terials, while appellant’s witness testified it was reasonably 
worth eight hundred ninety-seven Dollars and seventy-five 
cents ($897.75) for labor alone. 

ISSUE INVOLVED 

The sole issue presented by this appeal is the quantum 
of allowance that may be made by the Court to a sub¬ 
contractor engaged to furnish labor and materials in con¬ 
nection with the erection of a building where he is required 
to substitute one material for another. Under such cir¬ 
cumstances may the trial court allow the sub-contractor 
the full value of the labor and material involved in per¬ 
forming the substituted work, without giving credit to the 
builder for the reasonable value of the labor and materials 
not furnished by reason of the substitution but required 
by the contract. Or, stated in different form, is not the 
proper allowance in such case only the excess cost of 
labor and material furnished over that required to be 
furnished. 


SUMMARY OP ARGUMENT 


The trial court erred in awarding to appellee the full 
cost of labor and materials in laying tile rather than brick 
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in the Eleven Hundred Twenty-five (1125) square feet 
area where the substitution of materials was made without 
making an allowance to the appellant for the cost that 
appellee would otherwise necessarily have incurred in 
laying brick in the same area as required by the terms of 
his contract. The refusal to make such an allowance is 
arbitrary, unreasonable and wholly unsupported either by 
the evidence or by law. In building contracts where a 
more expensive material or a more difficult and costly 
labor requirement is substituted for the material or the 
labor called for by the contract, the one required to supply 
such material or furnish such labor is entitled to additional 
compensation only in the amount of the difference in the 
cost involved—to the excess cost only. 

ARGUMENT 

It seems so fundamental that an extra allowance can 
be made for extra work only to the extent that it involves 
extra cost, that is difficult to argue. The obvious is always 
difficult to argue. And because the logic and the right of 
the proposition is so patent, it is a point not too frequently 
considered nor too definitively ruled upon by Appellate 
Courts. 

The term “Extra” in a builder’s contract means some¬ 
thing outside of or in addition to that exacted by the 
contract. 

Chicago Lumber & Coal Co. v. Garner , 109 N. W. 780, 
782, 132 Iowa 282. 

“Extra, as an adjective or a noun, expresses an idea of 
something beyond, or in addition to, or in excess of what 
is due, usual or necessary; and, as used in building or 
similar contracts, denotes something furnished in addition 
to, or in excess of, the requirement of such contract; some¬ 
thing not required in the performance of the contract.” 
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Fullerton v. City of Des Moines, 

115 N. W. 607 

The Supreme Court in the early case of Dermott v. 
Jones, 69 U.S. 1, 17 L. Ed. 762, announces the same rule 
in this manner, “he (the plaintiff) must produce the con¬ 
tract upon the trial, and it will be applied as far as it can 
be traced; but if, by fault of the defendant, the cost of 
the work or the materials has increased, in so far, will 
the jury be warranted in departing from the contract price.” 

Other cases have stated the rule variously but uniformly 
have adhered to the same principle. For example, in 
Moores Lime Co. v. Nat. Chemical Co., 30 Ohio Cir. Ct. 
539, the rule applied is, “a deviation from a building con¬ 
tract by consent of the parties as to materials used does 
not abrogate the original contract, but the builder is en¬ 
titled to his quantum meruit if the excess goes beyond 
the original consideration.” 

Of similar import is the holding in Leeper Curd Lumber 
Co. v. Barbuzza, 216 S. W. 216, where the Court said, “a 
contractor claiming extras must show, not only that he 
performed the services, furnished material and did work 
outside of and in addition to the specifications agreed 
upon, but that such additions and alterations necessitated 
an expense in addition to the contract price.” 

In specific cases applying the foregoing rule Courts have 
done so where the contract called for gravel of one grade, 
and the owner required a better grade, ( Tobin Quaries v. 
Central Nebraska Irrigation District, 64 F. Supp. 200) 
where the builder required heavier rafters than those 
called for by the contract ( Nimke v. Seeley, 269 Mich. 208, 
256 N. W. 858) where subcontractor was required to plaster 
tile partitions instead of waterproofing them as provided 
in the specifications ( Fritz Jahnke Inc. v. Fidelity and 
Deposit Co. of Md., 166 La. 593,117 So. 729), where builder 
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selected brick different from those described in specifica¬ 
tions (Hewitt v. Buchanan, 4 S. W. 2d 169) and where 
owner selected metal screens instead of wood screens called 
for by contract {Weil v. Buff aloe & Co., 65 S. W. 2d 704). 

We have no quarrel with the trial Court’s findings as 
to the reasonable value of laying tile. The testimony was 
disputed and certainly the Court was justified in adopting 
a cost representing a compromise between the figures sub¬ 
mitted by each party. We do maintain that the Court erred 
in wholly disregarding the testimony of the witnesses as to 
the cost of doing the work called for by the contract. In 
no other way can a determination be made as to the excess 
cost involved, if any. 

The Court, we submit, could not properly disregard the 
testimony of plaintiff’s own witness, Francis J. Rowe, 
when he fixes the reasonable value of the labor and ma¬ 
terials required to lay brick in the area in which the sub¬ 
stitution was made as being One Thousand Sixty-two 
Dollars and Forty-five Cents ($1,062.45) (J.A. 25) and to 
refuse to make a finding of fact based thereon. This was 
testimony of appellee’s own witness and he must be bound 
by it. 

Whether the Court labelled the change as extra work 
or as a substitution is not material. As an extra, it entitled 
the appellee to additional compensation only to the extent 
that it involved costs in excess of those called for by the 
contract. 

We contend, further that it was similarly improper to 
allow appellee an additional fifteen percent (15%) for 
profit and overhead on the cost of the substituted work 
(J.A. 8). Manifestly these items were taken into con¬ 
sideration in the establishing of the original contract price. 

Granting the reasonable value of the labor and materials 
in laying tile in the disputed area to be One Thousand Six 
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Hundred Fifty Dollars ($1,650.00) as found by the Court, 
credits should have been allowed thereon in the sum of One 
Thousand Thirty-two Dollars and Forty-one Cents ($1,- 
G32.41), representing the cost of brick work required but 
not performed, and in the amount of Nine Hundred Eighty- 
six Dollars and Forty-five Cents ($986.45), representing 
the overpayment made by appellant to appellee, as found 
by the Court. Thus total credits of Two Thousand Eighteen 
Dollars and Eighty-six Cents ($2,018.86) were due to ap¬ 
pellant as against One Thousand Six Hundred Fifty Dol¬ 
lars ($1,650.00) due to appellee, resulting in a net amount 
of Three Hundred Sixty-eight Dollars and Eighty-six 
Cents ($368.86) being due to appellant and for which 
amount judgment should have been given him on his 
counterclaim. 

Most respectfully we submit the rule apparently applied 
by the trial Court to the determination of this case, as set 
forth in its response to the request of counsel for appellant 
that it give effect to the testimony of appellee’s witness as 
to the cost of work not done but required by the contract 

that, “That may be, but what you have to do-and I 

think counsel from this side of the bench is making a mis¬ 
take, you can’t argue that the dog would have caught the 
rabbit if the dog hadn’t stopped, the rabbit is running down 
the road. We have to figure how much it would cost to 
cover Eleven Hundred Twenty-five (1125) square feet with 
tile. It seems to me that is the only problem, we can’t 
take into consideration what might have been done, because 
the Court has made a finding that there was no item in¬ 
volved in this case that was covered by the contract. It is 
all for extras, and your client stood by and saw the work 
done.” 

The Court’s finding of fact, contrary to its oral state¬ 
ment was that the contract did require appellee (plaintiff) 
to use brick rather than tile in the Eleven Hundred Twen- 
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ty-five (1125) square foot area. Findings of fact numbered 
7, 8, 9, and 13 (J.A. 8). 

CONCLUSION 

It is respectfully submitted that the judgment of the 
lower Court should be reversed and that judgment should 
be entered for appellant on his counterclaim in the amount 
of Three Hundred Sixty-eight Dollars and Eighty-six 
Cents ($368.86). 

I 

Solomon Grossberg 
Irving B. Yochelson 
Isadobe Brill 
Counsel for Appellant 
1709 H Street, N. W. ! 
Washington, D. C. 
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1 Filed August 27, 1950 

Civil Action No. 4711-50 
Complaint for Debt 
(Open Account) 

1. Jurisdiction is conferred upon this Court as the 
amount in controversy exceeds $3,000.00. 

2. The defendant, on or about the 15th day of August, 
1949, agreed with the plaintiff and signed an agreement 
for the plaintiff whereby the plaintiff in consideration 
of said written agreement with the defendant, the plaintiff 
agreed to furnish and did furnish certain building ma¬ 
terials and labor for the use and benefit of the defendant 
by supplying the materials and labor necessary for the 
construction of two certain buildings located on Fort Myer 
Drive, Arlington, Virginia. The agreed cost, including the 
necessary materials and labor for the erection of said build¬ 
ing was agreed to by an agreement, said agreement being 
signed and executed by the plaintiff and the defendant and 
by said agreement the said costs amounting to the sum of 
$56,008.38 of which amount the defendant has paid to the 
plaintiff the sum of $52,957.68, leaving a balance due to 
the plaintiff from the defendant the amount of $3,050.70. 

WHEREFORE, plaintiff demands judgment against de¬ 
fendant in the sum of $3,050.70, plus interest and costs 
pertaining to this action. 

# * * • 
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2 Filed Nov. 1, 1950 
Answer and Cross Complaint 

The defendant Jack Pollin for answer to the complaint 
filed herein respectfully states as follows: 

1. The allegations contained in paragraph one of the 
complaint are admitted. 

2. The defendant admits that he and the plaintiff entered 
into two contracts for the performance of certain work 
and the furnishing of certain materials in the erection of 
two buildings located on Ft. Myer Drive in Arlington, Vir¬ 
ginia. He alleges, however, that he has fully and com¬ 
pletely paid to the plaintiff all of the monies to which 
he was entitled under the terms of the contract and for 
any and all extra work done by him for this defendant. 

Further answering, and by way of cross complaint, this 
defendant, cross-plaintiff, alleges that he has over paid 
the plaintiff the sum of $560.91 on account of work done 
and materials furnished by said plaintiff, cross-defendant, 
by reason whereof the plaintiff, cross-defendant, is in¬ 
debted to him in said sum of $560.91. 

WHEREFORE, the defendant asks for judgment against 
the plaintiff in the said sum of $560.91 plus costs and 
interest. 

Grossberg, Yochelson & Brill 

; 

• • • t 

3 Filed Jan. 12, 1951 
Answer to Cross-Complaint 

The plaintiff, cross-defendant, Joseph Saladini, for his 
answer to the cross-complaint contained in the defendant’s, 
cross-plaintiff’s, answer filed herein; 
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1. Denies that the defendant, cross-plaintiff, has over 
paid the plaintiff, cross-defendant, the sum of $560.91 on 
account of work done and materials furnished by the plain¬ 
tiff, cross-defendant. 

2. The plaintiff, cross-defendant, denies that he is 
indebted to the defendant, cross-plaintiff, in the sum of 
$560.91, or that he is indebted to the defendant, cross¬ 
plaintiff, in any amount whatsoever, but on the contrary, 
states that the defendant, cross-plaintiff, is indebted to the 
plaintiff, cross-defendant, in the amount of $3,050.70 as set 
forth by the plaintiff in the complaint filed herein. 

WHEREFORE, the plaintiff demands judgment dis¬ 
missing the cross-complaint of the defendant with costs 
and demands judgment as demanded in the complaint filed 
herein. 

Joseph Saladini, Plaintiff. 

M. Edward Buckley, Jr. 

406 Fifth Street, N. W. 

Attorney for Plaintiff. 

• • • • 

4 Filed Oct. 22, 1952 

Amended Complaint 

The plaintiff in the above captioned cause, through his 
attorney, amends the original complaint as follows: 

1. Paragraph 2 of the original complaint is amended 
to read that the said three (3) written agreements, which 
were entered into between plaintiff and defendant, called 
for a total payment of Fifty-One Thousand Five Hundred 
($51,500.00) Dollars. Additional work and materials sup¬ 
plied by plaintiff to defendant, as a result of oral agree- 
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ments, leaves a balance due of Three Thousand Fifty 
Dollars and Seventy Cents $3,050.70). 

James C. Toomey 

* • * • 


5 Filed Nov. 9, 1952 

Answer to the Amended Complaint 

Comes now the defendant, Jack Pollin, and for Answer 
to the Amended Complaint states as follows: 

The defendant denies that there were any oral agree¬ 
ments for additional work and materials as set forth in 
said Amended Complaint. He denies that he is indebted 
to the plaintiff in the amount of Three Thousand Fifty 
Dollars and Seventy Cents ($3,050.70) or in any amount 
whatsoever, but on the other hand, he alleges that the 
plaintiff is indebted to him in the amount shown in his 
Answer and Counterclaim to the original complaint filed 
herein. 


# • * • 

6 Filed Oct. 13, 1952 

PRETRIAL PROCEEDINGS 

Statement of Nature of Case 

Plaintiff sues to recover $3,050.70 being balance dtie for 
certain building materials and labor claimed to have been 
supplied under three written agreements and subsequent 
oral agreements covering construction of two buildings 
located on Ft. Myer Drive, Arlington, Va. The original cost 
was $51,500.00 and additional work amounted to $4,508.38. 
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Deft, has paid to Pltf. the sum of $52,957.68 leaving the 
claimed balance of $3,050.70. 

Deft, admits the three written agreemnts and admits 
extra work in the amount of $403.54. He denies that any 
additional extra work was done for which Pltf. has not 
been paid. 

Deft, by way of cross complaint alleges that he has 
overpaid plaintiff the sum of $560.91 and that by reason 
thereof, the plaintiff is in fact indebted to defendant in 
said sum for which he prays judgment. 

For answer to the cross-complaint plaintiff denies that 
he is indebted to deft, in the sum of $560.91, or in any sum 
whatsoever, but on the contrary that deft, is indebted to 
pltf. in the amount claimed in the original complaint. 

Leave is given to Pltf. to file an amended complaint 
within the next ten days with understanding that the deft, 
will file answer thereto within 5 days. 

Stipulations 

It is stipulated that blueprints identified as pltf. exhibit 
A and initialed by counsel for the parties may be received 
without formal proof. It is further stipulated that three 
contracts identified as deft’s pre-trial exhibit “A”, “B” 
and “C” and initialed by counsel of the parties may be 
received without formal proof. 

This Pre-trial order shall apply to the amended pleadings 
to be filed. 


* • • • 
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Filed Feb. 13, 1953 

Findings of Fact and Conclusions of Law 
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The above entitled action having come on for hearing at 
this term of Conrt, by the Court without a jury, and testi¬ 
mony having been adduced in behalf of both parties, the 
Court does make the following: 

i 

Findings of Fact 

1. Defendant, a builder, entered into two (2) written 
contracts, one (1) of which was altered by amendment, for 
extra work by the terms of which the plaintiff agreed to 
furnish the necessary labor and material to do brick and 
tile work on two (2) apartment buildings to be erected by 
the defendant, in accordance with plans and specifications 
provided by the said defendant. 

2. The agreed contract price to be paid to plaintiff was 
Fifty-one Thousand Five Hundred Dollars ($51,500.00). 

3. Agreed extra work done by the plaintiff amounted to 
Four Hundred Three Dollars and Fifty Cents ($403.50). 

4. Defendant paid plaintiff in cash on account of the 
contract price, the sum of Forty-one Thousand Dollars 
($41,000.00). 

5. Defendant also paid for certain materials required 
to be furnished by plaintiff under the terms of the contract. 

6. The total of the sums paid by defendant to the plain¬ 
tiff in cash and paid for materials in his behalf, resulted 
in an overpayment by defendant to plaintiff in the sum of 
Nine Hundred Eighty-six Dollars and Forty-five Cents 
($986.45). 

7. In accordance with the plans and specifications, plain¬ 
tiff was required to face the corridors and stairwells of 
one (1) of the buildings with tile to a height of four (4) 
feet, and with brick from the four (4) foot height to the 
ceilings. 



8A 


8. In lieu of facing the upper portion with brick, he 
was requested by the defendant to use tile, which was done. 

9. The area involved whereon tile was substituted for 
brick was stipulated to contain Eleven Hundred Twenty- 
five (1125) square feet. 

10. The reasonable cost of the labor involved for laying 
tile in the Eleven Hundred Twenty-five (1125) square foot 
area is Eight Hundred Fifty Dollars ($850.00). 

11. The reasonable cost of the material used in the 
Eleven Hundred Twenty-five (1125) square foot area is 
Eight Hundred Dollars ($800.00). 

12. The reasonable charge for overhead for the tile work 
in said area is Fifteen Percent (15%) of Sixteen Hundred 
Fifty Dollars ($1650.00) or Two Hundred Forty-seven 
Dollars and Fifty Cents ($247.50). 

13. By reason of laying tile in the Eleven Hundred Twen¬ 
ty-five (1125) square foot area. 

in that area as required by the plans and specifications. 

14. The reasonable cost of laying brick in the Eleven 
Hundred Twenty-five (1125) square foot area is Ten Hun¬ 
dred Thirty-two Dollars and Forty-one Cents ($1032.41), 
which amount includes the cost of both labor and materials. 
(The Court made no such finding of fact, but PI. offered 
such testimony). 

15. Plaintiff is entitled to an additional adjustment in 
the amount of One Hundred Eleven Dollars and Five Cents 
($111.05) because of breakage of saw blades and for other 
reasons in the work involved in the Eleven Hundred Twen¬ 
ty-five (1125 ) square foot area. 


Conclusions of Law 
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The Court does conclude the following: 

1. Plaintiff is entitled to a judgment against the de¬ 
fendant in the amount of Eight Hundred Dollars ($800.00). 

By the Court 

James R. Kirkland, Judge. 

Seen: j 

/s/ James Toomey, Attorney for Plaintiff 

/s/ Irving Yochelson, Attorney for Defendant 

# * • * 

8 Filed Feb. 3, 1953 

' i 

Judgment 

This action having been tried by the Court without a 
jury, the Court hereby makes the following findings of fact 
and conclusions of law: 

1. That certain contracts were entered into between 
plaintiff and defendant for work to be done by plaintiff and 
to be paid for by defendant. 

2. That pursuant to said contracts, the work was per¬ 
formed by plaintiff and that additional work was requested 
by the defendant. 

3. That plaintiff did perform additional work at addi¬ 
tional expenses to said plaintiff. 

As a result of said findings of fact, this Court concludes 
as a matter of law that the defendant, Jack Pollin, is in¬ 
debted to the plaintiff, Joseph Saladini, in the amount of 
$800, and it is, by the Court, this 3rd day of February, 
1953, adjudged as follows: 

That a judgment in the amount of $800.00 shall be en- 


10A 


tered in favor of the plaintiff, Joseph Saladini, against the 
defendant. Jack Polhn. 

/s/ James R Kirkland, Judge 

• • • • 

9 Filed Jan. 16, 1953 

Motion For New Trial or For Judgment For Defendant 

Comes now the defendant by and through his under¬ 
signed counsel of record and moves this Honorable Court 
to grant a new trial herein, or in the alternative to enter 
judgment for the defendant, and for reasons therefore 
states as follows: 

1. The finding of the Court is contrary to the evidence. 

2. The finding of the Court is contrary to the weight of 
the evidence. 

3. The finding of the Court is contrary to law. 

4. The Court erred in failing to give due consideration to 
the testimony of witnesses of both the plaintiff and the 
defendant to the effect that defendant was entitled to a 
credit for the reasonable value of brick work not done by 
the plaintiff and required to be done by him under the 
terms of the contract between the parties. 

5. Under the evidence adduced by both sides, defendant 
was entitled to a credit as above set forth and giving effect 
to such credit, defendant was entitled to a judgment in his 
favor. 

6. And for other reasons to be argued at a hearing hereof. 

Grossberg, Yochelson & Brill 
By Irving B. Yo’chelson 

Attorneys for Defendant 
1709 H Street, N. W. 
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* * • • 


10 Filed Jan. 30, 1953 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by defendant for a new trial, it is this 30th day 
of January, 1953, ordered that said motion be, and the same 
is hereby overruled. 

/S/ Harry M. Hull, 

Clerk 

By /S/ Irene B. Burroughs 

Deputy Clerk 

By direction of 

Justice James R. Kirkland 

# • * • 

11 Filed Feb. 13, 1953 

Notice of Appeal 

I 

Notice is hereby given this 13th day of February, 1953, 
that defendant, Jack Pollin, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 3rd day of 
February, 1953 in favor of Joseph Saladini against said 
defendant, Jack Pollin. 

Irving B. Yochelson 
Attorney for Defendant 
1709 H St., N. W. 

• * * • 
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Filed Feb. 24, 1953 


Designation of Record 

The defendant, appellant, designates the following por¬ 
tions of the record to be contained in the record in appeal 
in the above entitled action: 

1. Complaint 

2. Answer to Complaint 

3. Amended Complaint 

4. Answer to Amended Complaint 

5. Pretrial Order 

6. Findings of Facts and Conclusions of Law 

7. Judgment 

8. Motion for new Trial 

9. Order Denying Motion for New Trial 

10. Transcript of the evidence 

11. Notice of Appeal 

12. This Designation 

13. Designation by Plaintiff, Appellee, of additional 
matters to be included in the record. 

Grossberg, Yochelson & Brill 

By Irving B. Yochelson 

Attorneys for Defendant 

1709 H Street, N. W. 

Washington 6, D C. 
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13 Hi. 2878 

Joseph Saladini 
Brick Work Construction Co. 

5115 Alton St., S. E. 

Washington 19, D. C. 

Apartment for 
Jack Pollin 

Location: 

1301 Ft. Myer Drive 
Arlington, Va. 

I propose to furnish labor and material to complete 
the brick work for the Apartment Building, 1301 Ft. Myer 
Drive, according to plans and specification for the sum 
of twenty thousand dollars ($20,000) without retaining 

i 

wall. 

i 

General Conditions: 

A. No face brick to exceed $36.50 per thousand. 

B. I will supply Cast Stone. 

C. Parging and wash down. 

D. All window and door frames to be set by other. 

E. If there is any work requested that is not shown 
on approved plans, shall be considered extra. 

F. Receive payments as work progresses. 
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G. Payments to be made as work progresses, ac¬ 
cording to tbe work done. 

Joseph Saladini 
Brick Contractor 
Jack Pollin 
Builder 


Defendant’s Exhibit 1 
Pre-trial exhibit A 
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Joseph Saladini 
Brick Work Construction Co. 

5115 Alton St., S. E. 

Washington 19, D. C. 

The Nalbert Apartments, for 
Jack Pollin, Builder. 

Location: 

Fort Myer Drive 
Arlington, Va. 

I propose to furnish labor and material to complete 
the brick work for the Nalbert Apartment according to 
plans and specification for the sum of twenty-eight thou¬ 
sand and five hundred dollars ($28,500.00). 

General Conditions 

A. No face brick to exceed $36.00 per thousand. 

B. Parging and wash down. 

C. No retaining walls. 

D. Cast Stone price, half of the amount to be paid 
by the builder, and the other half of the amount 
by me. 

E. All window and door frames to be set by other. 

F. If there is any work requested that is not 
shown on approved plans, shall be considered 
extra. 
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G. Payments to be made as work progresses, ac¬ 
cording to the work done. 

Joseph Saladini 
Brick Contractor 
Jack Pollin 
Builder 

Defendant’s Exhibit 2 
Pre-trial exhibit C 
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Jack Pollin 
Builder. 


Call: 

Hi 2878 

Joseph Saladini 
Brick Work 
Contractor 


Addition to Contract for 
Nalbert Apartments 
Lots 69 to 74 


Project No. 000-40168. 

Previous Contract . $28,500.00 

Extra Add to Contract. 3,000.00 ! 

Plus the Balance According to Figures. 
Payment to be made as usual. 

Joseph Saladini 

Defendant’s Exhibit 3 
Pre-Trial Exhibit B 


9 THE COURT: Is there some point where we can 

cut off the things that both sides admit have been 
contracted for and paid, and get down to what it is that 
you are contending by way of extras and overpayment? 


MR. TOOMEY: I believe there is, and I may state it, 
subject to Mr. Yochelson’s objections, I think this is the 
way it adds up: We both agree, I believe, that in cash 
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moneys paid to the plaintiff, there was $41,000 paid. 

Is that correct, Mr. Yochelson? 

MR. YOCHELSON: Correct. 

THE WITNESS: Correct. 

MR. YOCHELSON: Yes, that seems to be correct. 

MR. TOOMEY: We both agree that the contract prices 
were $28,500; $20,000— 

THE COURT: $28,500? 

MR. TOOMEY: Yes, and $20,000 and $3,000, making a 
total of $51,500. 

THE COURT: Yes. Now, that is understood on the 
other side and agreed? 

MR. YOCHELSON: That is correct. 

THE COURT: Where does our controversy come in? 

MR. TOOMEY: Our controversy comes in from this 
fact: There was certain additional work, we contend, done 
in a change in plans, a change differing from the 
10 plans set out in the building. 

The plaintiff contends that this additional work, 
after certain deductions have been made which are allow¬ 
able to the defendant, amounted to $3,050. So, the bone of 
contention is actually the additional work. 

MR. YOCHELSON: Yes, Your Honor, I think we can 
certainly narrow the issue down to that. 

In order to complete the record, may I state in addition 
to the $41,000 which was paid in cash, there were paid, to 
various suppliers of brick and other materials on behalf 
of the plaintiff by the defendant, the sum of $11,464.45. 

Does that seem to be right? 

THE COURT: Do you agree to that? 

MR. TOOMEY: I may amaze the Court, I will go fur¬ 
ther, I will agree that there was paid by the defendant, 
for bills which should have been paid by the plaintiff under 
the contract, $11,957.68. 

THE COURT: You are going to boost it up almost $500 ? 

MR. TOOMEY: That is correct. 
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* * • * 

11 MR. YOCHELSON: I think there is only one 
point where we disagree and that is this: The plain¬ 
tiff contends that the substitution in the corridors of this 
building of all tile instead of half tile and half brick con¬ 
stitutes an extra for which he should be paid $3,050. 

The defendant claims that was a substitution but it was 
not to be an extra and, as a matter of fact, the cost to the 
plaintiff of doing that work should have been less than 
laying all brick since the tile is larger than the brick and 
that is the only dispute here; whether or not this is an 
extra, whether or not he is entitled to additional payment 
for it. 

MR. TOOMEY: That is exactly right, Your Hqnor, I 
agree to that. 

# # • * 

12 MR. YOCHELSON: If he is entitled to extras, 
the amount of the extras would have to be deter¬ 
mined by the Court because there is no agreement with 
respect to any extra. 

# # • # 

21 MR. TOOMEY: May it please the Court, since 
we recessed on Thursday, counsel for the defendant 
and myself have discussed the matter, we have also had 
agents out at the property recomputing and so on. We now 
have reached this point and I believe Mr. Yochelson will 
agree with me: The figure listed on the board by the plain¬ 
tiff for tiles has been revised to—I will have to compute, we 
have recomputed the difference in the square footage—has 
been revised to read $3,375. 

This was reached in this fashion, Your Honor: We re¬ 
computed the square feet covered by the extra work and by 
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agreement between Mr. Yochelson and myself, we have 
arrived at the figure of 1,125 square feet which, in 

22 my opinion, brings the problem down simply to a 
question of the reasonable value per square foot of 

the work done which, again in my opinion, would mean that 
Mr. Yochelson could simply put on his expert witness; I, in 
turn, could put on mine, and let the Court decide. 

Is that correct? 

ME. YOCHELSON: May it please the Court, Mr. 
Toomey, in his brief statement to the Court, has on several 
occasions used the word ‘*extra” work. I want to state 
to the Court that, in my opinion, that -word is inadvisedly 
used. The problem is this: As originally bid on, the plain¬ 
tiff Saladini contracted to furnish all of the brick work and 
certain tile work in the erection of two apartment buildings 
for the defendant. There came a time when, instead of 
using tile about half way in height in the corridors of one 
of the buildings, a substitution was made whereby tile was 
used all the way from the base to the ceiling height. The 
plans and specifications originally called for using tile to 
height of about 4 foot or 4 foot 6 inches, and from that 
point to the ceiling height called for the use of the ordi¬ 
nary building brick. That was a substitution, we say, rather 
than an extra. He was required under the plans and under 
the specifications to surface— 

THE COURT: May I stop you and ask you, in the 
course of construction, did your side have a chance to see 
this change that was being made? 

23 MR. YOCHELSON: We requested that to be 
done. It was done by agreement of the parties and it 

was not until after the job was finished that the plaintiff 
said this becomes an extra. It is our contention it was 
never intended to be an extra and, as a matter of fact, the 
cost of the doing of the one should be no different than the 
cost of the doing of the other, and he is not entitled to the 
extra. 
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THE COURT: You mean where the parties themselves 
change their own contract? 

MR. YOCHELSON: That is right. 

THE COURT: And nse something that both should 
know is more expensive, that is not an extra? 

MR. YOCHELSON: We say it is not more expensive, 
that is the point. 

THE COURT: Go ahead and prove it. 

MR. YOCHELSON: That is what we expect to prove. 

THE COURT: It sounds, as a premise, as though it is 
an extra. 

MR. YOCHELSON: It may sound that way, but we can 
prove to the Court— 

THE COURT: Go ahead, because I have got a criminal 
assignment this afternoon. 

MR. TOOMEY: Ask Mr. Rowe to come in, please. 
Thereupon— 

24 FRANCIS J. ROWE was called as a witness on 
behalf of the plaintiff, and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR TOOMEY: 

Q Mr. Rowe, state your full name, please. A Francis 
J. Rowe. 

Q Where are you employed? A Thompson Starrett 
Company. 

Q Thompson Starrett Company? A That is right. 

Q What is their business? A General contractors. 

Q How long have you been so employed? A Four 
and a half years. 

Q And during your working lifetime, what has been 
your work? A The past eleven years, I have been work¬ 
ing in the construction business as an engineer and super¬ 
intendent— 
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• • * • 

25 Q What specific type of material do those jobs 
involve? A We use all kinds of construction mate¬ 
rial, concrete, brick, tile, roofing, everything involved in 
construction of a building. 

Q In the course of your duties over the past—what 
did you say, eleven years ? A That is right. 

Q Have you had occasion to do much tile work? A 
Yes, quite a bit. 

Q In the course of your duties, did you have occasion 
to estimate on tile work? A I have helped at the office in 
estimating, yes, sir, it is not my main job, though, but I 
have helped them. 

Q Are you f ami liar with the costs involved in tile work? 
A Yes, I am. 

Q With the labor and material costs? A That is 
right. 

Q Now, sir, you have examined the plans referring spe¬ 
cifically to an apartment job at 1301 Fort Myer Drive in 
Arlington, Virginia? 

• • • • 

32 THE COURT: Any further questions? 

The Court will rule the witness is qualified as an 
expert but the valuations must be kept within the period in¬ 
dicated by the contract and the construction work, which 
apparently is from the summer of 1949 through at least 
December, 1949. The third written agreement between the 
parties is undated and the Court does not know what period 
it covers. The first is dated August 15, 1949, and the second 
is dated December 22, 1949. 

Very well, you may proceed, Mr. Toomey. 

33 BY MR TOOMEY: 

Q Mr. Rowe, referring specifically back to the 
year 1949, I now ask you, referring to the job that we are 
concerned with in this action, namely, apartment located 
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at 1301 Fort Myer Drive, and referring specifically to the 
tile work above the contracted 4 feet of tile work, what is 
your opinion as to a fair and reasonable price per sqnare 
foot including the materials and labor? A Including 
material and labor, based on 1949, what bricklayers were 
getting then, that would come out to approximately—was 
there a lot of cutting involved in this? 

* # • # 


BY MR. TOOMEY: 

Q Referring again to the question just stated, assuming 
that this job involved hallways in an ordinary apartment 
which would have doors and windows, a stairway which 
would have the ordinary bends that would come in a stair¬ 
way, and the ceiling element where the tile would 
34 meet the ceiling, what would you say would be a fair 
and reasonable price? A Approximately about 
$2.65 a square foot. 

Q $2.65 a square foot? A Yes, not counting overhead 
and profit. 

Q Not counting overhead and profit? A Just material 
and labor. 

Q That is just concerned with material and labor? A 
That is right. 

Q Assuming that on the same job $3 per square foot 
was charged, including overhead and profit, would that be 
an unreasonable price? A I would think that is a fair 
price. 

Q That would be a fair price? A That is right. 

Q Have you made any figures of your own as a break¬ 
down on the square footage? A I have roughed over a 
couple of figures. 

Q Do you have those figures with you? A It would 
take approximately 32 bricklayers one 8-hour day to set 
that, 1,230 square feet of tile. 

MR. YOCHELSON: I am sorry, I didn’t hear that. 

i 
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THE WITNESS: I got 1,230 square feet of tile. 

BY MR. TOOMEY: 

Q If I give you a pencil, could you recompute this, be¬ 
cause Mr. Yochelson and I have agreed the figure 
35 should be 1,125 feet. A You want the labor sepa¬ 
rate, the cost of labor f 

Q Yes, I want the figure broken down. A Well, labor 
and bricklayers and laborers would reach $1,019. 

Q That is at the figure of 1,125 square feet! A Well, 
I am figuring on man hours to do that particular amount 
of tile. 

MR. YOCHELSON: That figure was what? 

THE WITNESS: $1,019. 

BY MR. TOOMEY: 

Q And material? A I estimate the material running 
in the vicinity of $1,279. 

Q $1,279? A Yes, sir. 

• * • • 

37 Q Now, you have given to us an estimate on the 
labor, and estimate on the materials; now, what else 
other than the mortar would be included in your $3 per 
square foot? A Your scaffolding. 

Q What would that break down to? A That is hard 
to say. I couldn’t arrive at any figure on that, you have 
to put up scaffold for your bricklayers, you have to pass 
your tile up to your bricklayers, then you have to have a 
saw, a brick saw for cutting tile, which is a very valuable 
piece of machinery, I know today they run $400 to $500 to 
buy; using a diamond blade, I don’t know if you used it in 
those days, I understand they were hard to get, probably 
used carborundum. A diamond blade today would cost 
$99 and they break easily. That should be included in 
your cost and you have to have a man to run that saw all 
day long. 

Q Do I gather correctly from what you said, that it is 
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more difficult to cut tile than brick? A Oh, yes; yes, sir, 
definitely. 

Q What causes the difficulty? A Well, brick, you can 
just clip a piece off and set it in; tile has to be cut 

38 to certain shapes and measurements. If you have 
got stairs or doors, when you buy tile, it isn’t going 

to just fit in there, you have got to cut it; every few min¬ 
utes, a bricklayer is running in with a set figure, you have 
to cut that. 

Q Do the individual pieces of tile ever break on the saw? 
A Yes, sometimes they do, especially when you are using 
carborundum blades, not a diamond blade. 

Q Using a what? A A carborundum blade. 

Q Use what? 

THE COURT: A carborundum blade; they come from 
Niagara Falls. j 

BY MR. TOOMEY: 

Q Diamond blades were hard to get in 1949, is that your 
testimony? A I understand that they were hard to get, 
yes, sir. 

Q Totaling all the various elements up, what is your 
opinion of a fair and reasonable price per square foot on 
this particular job? A As I stated before, I think $3 is a 
fair price and would average any different contractors any¬ 
where from $2.65 to $3.10. 

Q Now, then, Mr. Rowe, are you familiar with the 

39 prices on laying brick? A The labor, material? 

Q The labor and material. A Somewhat, yes. 
Q If I state to you, on a job similar to the one we have 
been discussing, that including everything the price of $100 
per thousand square feet was used, is that a fair and rea¬ 
sonable price? A $100—you don’t figure brick on a 
square foot basis. 

Q $100 per thousand brick, I am sorry. A Is that 
just labor? 

Q That is labor and material. A No. 
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• • • • 


40 CROSS-EXAMINATION 

BY MR. YOCHELSON: 

Q Mr. Rowe, we have assumed that the area in which 
tile was used in substitution for brick on this job was 1,125 
square feet. A Yes, sir. 

Q And that is the figure, I assume, that you are using 
in making your computations, is it, sir? A That is right. 

• * • • 

45 Q You have a material cost of $1,279 and that is 
broken down into tile and mortar. Is there anything 

else in that material cost? A Tile and mortar. Well, you 
always got your scaffolding, you have to buy material for 
your scaffolding, brick saw blades, trucking, hoisting, all 
should be considered. 

Q So that in your material cost of $1,279, you have 
figured the use of a scaffold, have you? A That is right. 

Q Would it be necessary to use a scaffold in a job of this 
kind ? A Oh, yes, if you are going above your 4 feet and 
your stairways, I believe, you would use scaffolding. 

Q And you have computed a scaffold as being necessary 
in this job? A I would say so. 

Q All right Now, if we would reduce this $1,279 to 
$979 and your labor cost would still be the same, would it, 
$1,019 ? A Yes, it has no bearing on the labor. 

Q $1,019 plus $979 or a total cost of $1,998 for the tile 
work? A Yes, sir, for the material. 

Q And labor? A And labor. 

* • • * 

46 Q Now, Mr. Toomey asked you what was a fair 
price for an allowance for brick work that wasn’t 

done. Assuming that brick were not used in this same area, 
this same 1,125 square feet—let me put it this way: What 
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would be the reasonable cost of putting brick in that 1,125 
square feet? A I misunderstood that, I thought Mr. 
Toomey said what would it cost to set brick? 

Q Yes, that is right. A Not the elimination of it. 

Q What would it cost to set brick in that 1,125 square 
feet? 


THE COURT: Do you mean finish the rest with 
plaster ? 

MR. YOCHELSON: No, sir, in plans calling for brick 
instead of tile. 

THE COURT: From the floor to the ceiling? 

MR. YOCHELSON: That is correct, sir. 

THE WITNESS: Is this an 8-inch face brick or 
47 1 face brick —approximately $135 a thousand. 


BY MR. YOCHELSON: 

Q How many thousand brick would it take in 1,125 
square feet? A I haven’t figured it out. 

Q Can you figure it, sir? A We don’t purchase brick 
on square foot basis, we purchase brick on a thousand. You 
use approximately seven brick to a square foot. 

Q All right, that is the accepted figure, seven brick per 
square foot. If you have 1,125 square feet and use seven 
brick per square foot—A 7,875 brick. 

Q And you say $135 a thousand is a fair price? A I 
would say so. 

Q We will multiply that and see what we get—have you 
computed it, Mr. Rowe. A Yes. 

Q What is your computation? A $1,063, is that right? 

Q Yes, I have $1,062.45. Assuming we use $1,062, in 
your opinion the excess cost of the tile over the brick would 
be $936, is that right? A Yes, tile is more expensive to 
set than brick. 

THE COURT: May I have that figure again? 
48 That is the excess of what? 

MR. YOCHELSON: Tile over brick, $936 in ac¬ 
cordance with Mr. Rowe’s figures. 
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BY MR. YOCHELSON: 

Q And in so far as overhead is concerned and scaffolding 
is concerned and mortar is concerned, wouldn’t you have all 
that in brick as well as in tile ? A You’d have your scaf¬ 
folding and mortar, but your labor would be greater. 

Q Your labor would be greater? A Yes. 

Q But your mortar would be less, would it not? A Not 
necessarily, in fact it would be a little bit more because you 
use more mortar for brick. 

Q More for brick? A Use a slight amount— 

Q So the mortar cost would be very little different? A 
Very little. 

Q The scaffolding cost would be very little different? 
A That is right. 

Q The only difference then would be the difference be¬ 
tween the cost of the material and the labor in tile as against 
brick? A That is true. 

Q And the greatest difference we could possibly 
49 have, then, would be this $936? A That is right. 

• • • • 


REDIRECT EXAMINATION 
BY MR. TOOMEY: 

Q Mr. Rowe, perhaps I misunderstood you, computing 
at the $135 per thousand for the brick, the total cost for the 
brick job would be $936, is that correct? 

MR. YOCHELSON: No, sir. 

BY MR. TOOMEY: 

Q If I understood your testimony correctly, you reached 
the figure that there would have been used 7,850 bricks? A 
That is right. 

Q The cost for labor and material, the over-all cost on 
laying bricks would be $135 per thousand? A That is 
right. 

Q And then for the cost of laying the 7,850 bricks, you 
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reached the total cost of $936, is that correct? A You 
mean the difference in cost? 

Q No, I am trying to find out how much it would cost to 
lay that number of bricks on this particular job. I under¬ 
stood your testimony to be $135 per thousand. A That is 
right, yes. 

Q Then, the total job would cost, according to 
50 your computation, $936, is that right? A It comes 
out to $1,062. 

Q Is that what it was? I was just trying to clarify it. 
Which is more expensive, laying brick or laying tile? A 
Tile, definitely. j 

Q So, covering this whole job, it would have been much 
more expensive to do it the way it was done with tile than 
to have done it the way it was originally planned with brick? 
A Oh, yes. 

# # • * 


51 THE COURT: I just want to ask you one question: 
Having in mind costs composed of labor, material and over¬ 
head, is there any standard markup for overhead in this 

particular work? 

52 THE WITNESS: Usually 10 or 15 percent is 
agreed upon. 

THE COURT: 10 or 15 percent? 

THE WITNESS: Yes. 

• # • • 

JOSEPH SALADINI was called as a witness in his own 
behalf, and being first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
BY MR. TOOMEY: 

Q State your full name. A Joseph Saladini. 
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Q What is your employment? A Bricklayer con¬ 
tractor. 

Q Did you, in the year 1949, work on a building located 
at Fort Myer Drive, Arlington, Virginia, for Mr. Pollin? 
A Yes, sir . 

Q In the course of that building, did there come a time 
when there was a change made in the plans? A Yes. 

• • • • 

53 Q Did that change involve substitution of tile for 
brick? A Right. 

* • • • 

Q Now, tell the Court what your discussion was or what 
your talk was with Mr. Pollin over this change. A Well, 
Mr. Pollin told me that he liked the work, the color, the 
standard foot of bricks over 4 feet, he’d like to have tile 
and different color tile was ordered, white. And he said he 
was willing to pay whatever cost the original price, and I 
told him it cost a lot more than the brick work. 

Q And did you go ahead and do it? A Yes, sir. 

Q Did you later charge him for it? A Yes, sir. 

Q How much did you charge him? A $3 per square 
foot. 

54 Q And there is 1,125 square feet, is there not, that 
was done? A Right, and I didn’t charge him the 

corners, bases, all that different size and all, I give him a 
general price, where it would cost more, so they all went the 
same price, the straight part, corners and so on. 

Q In the course of the work, what machine did you use 
for cutting? A Used an electrical machine. 

Q A what ? A Electric machine. 

Q What kind of blade? A A carbon blade. 

Q A carbon blade? A That is right, we couldn’t get 
the diamond blade. 

Q Do you remember whether any blades were broken? 


29A 


A Maybe two or three hundred, who remember, maybe 
more. I know we buy a lot of blades. 

Q What did they cost? A $2.50 to $3 apiece. 

Q WTio was your superintendent on that job? A You 
mean the general job, or mine? 

Q Yours. A William Collins. 

Q Have you ever been paid this money by Mr. 

55 Pollin? A No, sir. 

MR. TOOMEY: I have no further questions. 

• * • • 

56 Q You told him it would cost a lot more for tile 
instead of brick? A Yes. 

Q But there was no discussion as to how much more, 
was there ? A No. 

Q I was interested only in one thing, you said you broke 
between two and three hundred blades on your machine? 
A Well— 

Q That is a wild guess? A That is a guess; no, it is 
not a wild guess, there was broken a lot of blades, a lot of 
them. 

* * # • 

WILLIAM HENRY COLLINS was called as a witness 
on behalf of the plaintiff, and being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

i 

BY MR. TOOMEY: ; 

57 Q State your full name. A William Henry 
Collins. 

Q And what is your employment? A Bricklayer, con¬ 
tractor and foreman. 

Q How long have you been a bricklayer and contractor 
and foreman? A For the last 35 years. 

Q Have you ever worked for Mr. Saladini? A I have. 
Q Did you have occasion to work for Mr. Saladini dur- 
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ing the year 1949? A I did. 

Q Where? A Out in Arlington, I guess it is Arling¬ 
ton, in Virginia, on an apartment house. 

Q Was that apartment house on Fort Myer Drive? A 
That is right. 

Q WTiat was your position on that job? A Foreman. 

Q In the course of your work, were you ever made aware 
of any change? A Oh, I was, yes 

Q WTiat was that change ? A Change the brick to tile 
in the corridors of the apartment. 

58 Q Were you in charge, the foreman over that 
particular work? A I was. 

Q Do you know anything about the costs of such type 
work? A The cost, yes, I know something about it. 

Q Do you know what the charge was on that particular 
job? A No, I do not, I don’t know what it was on that 
job. 

Q WTiat do you base your knowledge of costs of that 
type work on? A On the type of material and the time it 
takes to lay it and the time it takes to do it. 

Q Was there much cutting involved on this particular 
job? A Oh, yes, there was quite a bit of cutting. 

Q Why was that? A On account of the connections of 
the two tiles, two different tiles coming together. We had 
to make it fit, the joint had to be perfectly straight and all 
the tiles cut to fit. 

Q You mean connecting the substituted work with the 
contract work? A That is right. 

59 Q Would that call for a cut all along? A No, 
not all along. 

Q Every piece of tile? A It is on the stairway, in¬ 
cline all the way up that way, bottom and top. 

Q How was that cutting done? A By an electric saw. 

Q Do you remember what type blade was on that saw? 
A It is called, let me see, I can’t call the name of it, I know 
what it is but I can’t call the name of the blade. It is not a 
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steel blade, it is something like—what is the name of it, 
they call it razor blade or something like that. 

Q Would it be a diamond blade? A No, it wasn’t a 
diamond blade, you couldn’t get the diamond blades. 

Q Would it be a carbon blade? A Carbon, I think it 
was. 

Q Do you recall whether many of those blades broke in 
the course of the job? A Oh, yes, sometimes it would 
take three blades to cut one piece. 

Q In work of that type, do you lose much tile as a result 
of it breaking while cutting? A Quite a bit. When the 
saw blade breaks, it breaks the tile, sometime you have to 
throw that piece away. 

MR. TOOMEY: I have no further questions. 

* * * • 

60 WILLIAM JAMES LESSARD was called as a 
witness on behalf of the defendant, and being first 

duly sworn, was examined and testified as follows: 

# • • • 

61 Q Tell us, please, your educational background. 
A Degree in Architectural Engineering at Catholic 

University. 

Q When? A 1949. 

Q Following that? A Custom Builders, Maryland, 
and they were general contractors. 

Q Have you had any architectural experience? A I 
have worked for Ford, Bacon and Davis out of New York 
in Nicaro-Nickel Plant in Cuba. 

Q When was that, sir ? A 1940. 

Q In what capacity? A I was a structural draftsman 
for them. 

Q How long were you so employed? A One year. 

Q Following that, what was your work? A I went into 
the Service at that time. 
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Q And when were you discharged from Service? A 
November, 1946. 

Q Then you went back to school, did you? A I went 
back to school. 

Q Now, what work do you do at Litterio and what 
62 work did you do on your former job? A Estimat¬ 
ing quantities and pricing of jobs. 

Q And Litterio is engaged exclusively in brick and tile 
work, is he? A That is right. 

• • • • 

64 CROSS-EXAMINATION ON VOIR DIRE 
BY MR. TOOMEY: 

Q Mr. Lessard, you graduated from Catholic 

65 University in 1949? 

A That is right. 

* * • • 

Q What did you do immediately after you graduated? 
A I got a job as a laborer with a general contractor here 
in town, a dollar an hour. 

Q Who was that? A Demory Brothers. 

Q What type work were you doing? A Labor. 

Q What I meant was, labor in what? A Digging 
ditches. 

Q Digging ditches. How long did you continue that 
work? A Well, I was only able to last a couple of weeks 
on that one. 

Q I can appreciate it. What did you do next? A I 
worked for Thomas—not Thomas, but Bernard Lo- 
craft. 

66 Q The architect? A The engineer. 

Q What type of work were you doing for Lo- 
craft ? A Structural drawings. 

Q Would that include estimating? A No, it wouldn’t, 
detail. 
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Q How long did you continue with Locraft? A Oh, 
a period of six or eight months. 

Q That would carry you into 1950, would it not? A 
No, it couldn’t have been that long. 

Q What did you do next? A I worked for the Byrne 
organization. 

Q What type organization is that? A They are engi¬ 
neers and contractors. 

Q What type work did you do for them? A Struc¬ 
tural designing. 

Q Did you do any estimating for them? A No, I 
didn’t. 

• * # • 

67 BY MB. TOOMEY: 

Q Now, you cited in listing your qualifications 
certain work that you have worked on as an estimator, is 
that correct? A That is right. 

Q First, you cited the Brandywine Apartments on Con¬ 
necticut Avenue? A That is right. 

Q That building has not been started yet, has it? A 
No, sir. 

Q How much tile work is in that building? A None. 

Q No tile work in that building. Now, secondly, you 
referred to the sewerage disposal plant, that is for the Dis¬ 
trict Government, isn’t it? A That is right. 

Q Has that work been started? A No, sir. 

Q How much tile work is in there? A Oh, about 6,000 
pieces. 

Q 6,000 pieces. What particular rooms is it for? A 
Toilet rooms. 

Q Are there any tile staircases there that you know of? 

A Yes. 

Q That is included in the 6,000 pieces ? A Yes. 
Q That work has not been started? A No. 


68 
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Q St. Elizabeth’s contract has just been let, has it not? 
A That is right. 

Q So, obviously, that work has not been started? A 
That is right. 

* • * • 

Direct Examination Continued. 

69 Q Mr. Lessard, have you, for the purpose of 
testifying in this action, familiarized yourself with 

the prices being paid for tile of the kind used in this job in 
1949 as well as prices paid for labor in that period? A 
Yes, I have. 

Q Have you, as a matter of fact, studied the actual 
bill for tile that was actually purchased in this job? A I 
have seen it, I have counted the number of pieces. 

Q It has been agreed upon between counsel for the 
plaintiff and ourselves that the area involved shall be 
computed at 1,125 square feet. Using that as a basis of 
your computations, Mr. Lessard, will you tell the Court 
the fair and reasonable value for laying the quantity of 
tile used in this job in that area and on this job, based 
upon the plans that you have seen and studied? A Well, 
if you base the cost of labor and setting tile at a pro¬ 
duction figure of 125 tiles per man per day— 

Q I ask you, sir, whether or not that is a reasonable 
allowance or a reasonable figure. A That is lower than 
I have used in some particular cases. 

Q What figure is the accepted or is there an accepted 
figure? A There is no accepted figure. 

70 Q Is there an average? A There is no average, 
the difference in the prices on these various jobs 

are reflected. 

Q Would you say 125 pieces per day, is that right, would 
be fair and reasonable in a job of this kind? A I would. 

Q Have you used that as a basis of your comparison? 
A That is right. 
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Q All right, sir. A Now, the cost per day is based 
on allowing a dollar extra for a foreman, $26.40 for a 
bricklayer, which is a day’s wages, and not in 1950— 

Q Was the 1949 wage higher or lower? A Lower. 
But in 194 there were times when they were probably pay¬ 
ing over the scale, which of course I have no way of telling. 

Q In using the $26.50 that you are using as a basis of 
your comparison, are you being fair? A I intended to 
be, I tried to be. 

Q All right, sir. A And labor based on $12.80 a day, 
brings the total money of $40.20. I rounded that off to 
$40 and divided that figure by 125 which gave me a price 
of laying the tile at 32 cents per tile. 

Q 32 cents per tile? A 32 cents per tile. 

i 

• • • • 

I 

71 Q And how many pieces would it have taken 
to complete this 1,125 square feet of area? A It 

would take 2.3 tile per square foot. 

Q Will you multiply that out for us, please ? A 2,588. 
Q 2,588 tile for the entire area? A Right. 

Q And your unit cost is 32 cents per tile? A That is 
right. 

Q For labor? A For labor. 

Q When you multiply that out, give us your total labor 
cost. A $828.16. 

Q Is that $828 or $848—28, that is correct. All right, 
sir. Now, with respect to the cost of the materials used? 
A I would say 20 cents a tile is a fair figure. 

# # # • 

i 

72 Q Now multiplying 20 cents per tile for the 2,588 
tile you say it will take, what is your figure for the 

tile part? A $517.60. 

# • • • 
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Q St. Elizabeth’s contract has just been let, has it not? 
A That is right. 

Q So, obviously, that work has not been started? A 
That is right. 

* • * • 

Direct Examination Continued. 

69 Q Mr. Lessard, have you, for the purpose of 
testifying in this action, familiarized yourself with 

the prices being paid for tile of the kind used in this job in 
1949 as well as prices paid for labor in that period? A 
Yes, I have. 

Q Have you, as a matter of fact, studied the actual 
bill for tile that was actually purchased in this job? A I 
have seen it, I have counted the number of pieces. 

Q It has been agreed upon between counsel for the 
plaintiff and ourselves that the area involved shall be 
computed at 1,125 square feet. Using that as a basis of 
your computations, Mr. Lessard, will you tell the Court 
the fair and reasonable value for laying the quantity of 
tile used in this job in that area and on this job, based 
upon the plans that you have seen and studied? A Well, 
if you base the cost of labor and setting tile at a pro¬ 
duction figure of 125 tiles per man per day— 

Q I ask you, sir, whether or not that is a reasonable 
allowance or a reasonable figure. A That is lower than 
I have used in some particular cases. 

Q What figure is the accepted or is there an accepted 
figure? A There is no accepted figure. 

70 Q Is there an average? A There is no average, 
the difference in the prices on these various jobs 

are reflected. 

Q Would you say 125 pieces per day, is that right, would 
be fair and reasonable in a job of this kind ? A I would. 

Q Have you used that as a basis of your comparison? 
A That is right. 



Q All right, sir. A Now, the cost per day is based 
on allowing a dollar extra for a foreman, $26.40 for a 
bricklayer, which is a day’s wages, and not in 1950— 

Q Was the 1949 wage higher or lower? A Lower. 
But in 194 there were times when they were probably pay¬ 
ing over the scale, which of course I have no way of telling. 

Q In using the $26.50 that you are using as a basis of 
your comparison, are you being fair? A I intended to 
be, I tried to be. 

Q All right, sir. A And labor based on $12.80 a day, 
brings the total money of $40.20. I rounded that off to 
$40 and divided that figure by 125 which gave me a price 
of laying the tile at 32 cents per tile. 

Q 32 cents per tile? A 32 cents per tile. 

* • * • 

71 Q And how many pieces would it have taken 
to complete this 1,125 square feet of area? A It 

would take 2.3 tile per square foot. 

Q Will you multiply that out for us, please? A 2,588. 
Q 2,588 tile for the entire area? A Right. 

Q And your unit cost is 32 cents per tile? A That is 
right. 

Q For labor? A For labor. 

Q When you multiply that out, give us your total labor 
cost. A $828.16. 

Q Is that $828 or $848—28, that is correct. All right, 
sir. Now, with respect to the cost of the materials used? 
A I would say 20 cents a tile is a fair figure. 

# # * * 

72 Q Now multiplying 20 cents per tile for the 2,588 
tile you say it will take, what is your figure for the 

tile part? A $517.60. 
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75 Q Now, can you please give us the fair and rea¬ 
sonable cost of laying brick in that same 1,125 square 

feet area? A Well, laying of brick is again based on a 
production, what a man is going to do in a day on a given 
type of work. 

Q Isn’t there an accepted figure for work of this type? 
A There is no accepted figure as such, it is one man’s 
experience against another, and there are degrees in brick¬ 
layers ’ skills as such. We have at times figured 500 

76 face brick per man per day and there are other 
times when we have figured less. 

Q What is a fair figure, giving the benefit of any doubt 
to the plaintiff in this action? A Well, about 350 to 400. 

Q Use your figure of 350. A That is about $114 per 
thousand. 

Q Is that for labor and material, or labor? A That 
is just labor. 

Q How many thousand brick would it take for this area 
of 1,125 square feet? A 7,875. 

Q Will you please multiply those two and give us your 
total? A I did. 

THE COURT: You gave it to us on tiles, and the ques¬ 
tion is now how much on brick. 

THE WITNESS: 7,875 brick. 

THE COURT: Yes, but how much in monetary value? 
THE WITNESS: Oh, I am sorry. 

BY MR. YOCHELSON: 

Q Multiply that by your unit cost. A $897.75. 

Q You say that is a fair and reasonable labor 

77 cost, is it, Mr. Lessard? A I think so. 

Q Assuming that the contract required bricks to 
be laid in this area of 1,125 square feet rather than tile, is 
it usual to make some allowance for overhead or profit in 
doing one, instead of the other ? A It would be the same, 
it is based on a percentage, it would be the same for tile 
as it would be for brick. 
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Q Then, in your opinion, it isn’t reasonable to make 
any increased allowance for overhead doing one type of 
work rather than the other? A No. 

# * • • 

Cross-Examination 

i 

BY MR. TOOMEY: 

Q Mr. Lessard, you were discussing the tile work. 1 
didn’t hear you mention the scaffolding, is it necessary on 
a job such as this? A Yes, I was mentioning a direct ma¬ 
terial that went into the erection of the building. 

Q That, of course, would be a cost on the placement of 
the tile, would it not? A That is right. 

Q What would it amount to on this particular job? 
A The same as if you had the scaffold for the brick 
work. 

78 Q What would it amount to on this particular 
job? A About $40. 

Q All right, sir. You mentioned the cutting. Now, 
you weren’t serious when you told me that it was about 
the same to cut a brick as it was a tile, were you? A No. 

Q Have you ever done any bricklaying, I mean the 
physical act of laying the mortar in the brick? A Not 
to speak of. 

Q Have you ever done any tile setting? A Not to 
speak of. 

Q Have you ever seen it cut? A Yes, I have. 

Q Have you ever seen it break while being cut? A 
Yes, I have. 

Q Have you ever seen the blades break while cutting? 
A Not a diamond blade. 

Q I am talking about a carbon blade, sir. A The 
proper blade to cut glazed tile with is a diamond blade. 

Q Well, while you were in school in 1949, they weren’t 
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available. But on a carbon blade, have yon ever seen one 
of those break? A Yes. 

Q Do they have sort of a reputation for breaking 

79 easily? A They do. 

Q In bricking up a wall up a staircase, you mean 
to say that each brick would have to be sawed off to fit 
in and that the common accepted fashion of breaking it 
like that (indicating) would not be suitable? A If by 
your maneuver, you mean with a hammer, it would not be 
acceptable, a brick hammer. 

* • • • 

80 A We have been forced to use a saw rather than 
a chisel on cutting face brick. 

MR. TOOMEY: I have no further questions. 

THE COURT: I just want to ask you one thing, so I 
will be absolutely clear on it. 

Counsel for the defendant was asking you what was the 
percentage for overhead, including profit. Now, whether 
it be fortunate or unfortunate, the Court is a certified 
public accountant and when the accountants use the term 
“ overhead/ ’ they talk about the supervisory cost, inclusive 
of the profit. 

Can you tell us, since you have told us in your opinion 
labor and materials would have been $1,345.75, what would 
be the fair market price of overhead? I am talking about 
supervisory costs. 

THE WITNESS: If I understand your question cor¬ 
rectly, I had already allowed— 

THE COURT: Let’s put it this way: I don’t know 
whether the Court is absolutely clear that the figure you 
gave of $828.16 includes what is called or referred to as 
direct labor, the brick labor on the job, the laborers on 
the job? 

THE WITNESS: And the foreman running the job. 

THE COURT: It is those who are actually construct- * 
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ing. Now, in addition to that, how about office supervision 
and personnel, is there a percentage commonly accepted 
to cover that figure? 

81 THE WITNESS: Well, I would say that 15 per¬ 
cent would be a fair figure. 

THE COURT: That is 15 percent of direct labor plus 
material? 

THE WITNESS: That is right. 

THE COURT: And applying that to your figure, that 
is approximately—I am just doing it quickly, it looks like 
$200. Do you want to run it out? 

THE WITNESS: On the total of what, now? 

THE COURT: $1,345.75. 

THE WITNESS: I get $101.86. 

THE COURT: $101? You said 15 percent, didn’t you? 
10 percent of $1,345 is $134 to start with, and a half of 
that is approximately $62, and add them together and you 
get $196. I thought it was about $200. 

MR. YOCHELSON: That is correct. 

THE COURT: Let’s have it correct. 

THE WITNESS: $201.86. 

THE COURT: That gives us the mathematical compu¬ 
tation. Can I ask you this question, please: What do you 
think would be the fair market value in 1949 for labor and 
material per square foot? 

THE WITNESS: Using the figures that I have u?ed 
previously here and including that 15 percent, let me go 
through this, material at 20 cents, labor at 32, mortar 

82 at 2 cents, is 74 cents per tile multiplied by 2.3 is 
$1.70 a square foot. $1.70 times 15 percent is 25 

cents, that would bring $1.95 a square foot as my price. 
THE COURT: Very well, $1.90. 

THE WITNESS: $1.95, sir. 

THE COURT: $1.95. Any further questions for the 
witness ? 

MR. TOOMEY: No further questions. 



40A 


THE COURT: You may be excused. 

# • • • 

83 THE COURT: In aid of the Court in the case 
of Saladini v. Pollin, No. 4711-50, I would like to 

have the brief argument and observations of counsel upon 
these two matters. All parties seem agreed that the area 
to be covered, either by brick construction or tile construc¬ 
tion, was the same, to wit, 1,125 square feet. The Court is 
of the rather firm belief that this was an extra. I notice 
that both sides seem agreed that 15 percent overhead would 
correct. 

If we take it on the basis that the plaintiff contends the 
cost should be, $2.65 per square foot for labor and material 
and a total charge of $3; 35 cents per square foot is some¬ 
where between 10% and 15% for overhead, so you are 
agreed on that. 

The only place where both sides appear to differ is on 
what is the reasonable value for labor since, on the one side, 
the labor charge is above $1,000, and the testimony on the 
defendant’s side is that it should be $828. The material 
charges, on which the Court might expect closer agreement, 
are widely apart. The plaintiff contends it should be $1,200 
—and is that $79 or $19? 

MR. TOOMEY: $79, Your Honor. 

THE COURT: The plaintiff contends it is approximately 
$1,300 and the defendant asserts that it is only $517. 

It seems that is the big figure on which you both differ. 

# * • • 

84 THE COURT: If there is no argument, there is 
a variance between the testimony. Now, take it on 

this basis: There is testimony before the Court that 4,400 
pieces of tile were bought. Now, the witnesses for the 
plaintiff say at least 3,100 were used and the witness for 
the defendant says approximately 2,600 were used. 
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Now, there is a difference of 400 tiles or 500 tiles, to 
begin. At 20 cents apiece, taking either figure, you have 
got $100, at least. 

# • • • 

THE COURT: I don’t think that mortar plays a big 
part. I take it on either side, it is only $50 and I would 
gather that you take as much mortar or white cement to 
put up the bricks as the tiles. I don’t know that there is 
any great difference, you need the same scaffolding, isn’t 
it labor and materials and overhead? Both sides agree 15 
percent is correct. The only difference is labor and 
85 materials, and the big difference seems to be ma¬ 
terial, where you would expect the least variation. 
* * # • 

96 THE COURT: Now, in this particular case, the 

Court makes the following findings of fact and con¬ 
clusions of law. 

The controversy began with a contract for erecting two 
apartment houses in nearby Arlington County, Virginia. 
It is rather startling to see from the facts that the sum of 
$56,000 was involved in round figures, covered by a contract 
reduced to one single sentence: 

“I propose to furnish labor and material to com¬ 
plete the brick work for the Apartment Building, 1301 
Fort Myer Drive, according to plans and specification 
for the sum of $20,000 without retaining wall.” 

Now, that particular exhibit is dated August 15, 1949. 

There is another exhibit dated December 22, 1949, read¬ 
ing, and again in a single sentence: 

“I propose to furnish labor and material to com¬ 
plete the brick work for the Nalbert Apartment ac¬ 
cording to plans and specification for the sum of 
$28,500.” 
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* • • • 

97 If those figures are combined, the total would 
amount to $48,500. 

There is a third exhibit in this case on the one building, 
and again it must refer to the Nalbert Apartment, in which 
is added the one line: 

“Extra Add To Contract $3,000.” 

Now, the first observation is when people deal in such 
large figures and deal with them in such a careless and 
casual manner, the parties litigant must not expect that 
the Court is going to make the contract for them at this 
late hour, three years later, that they should have made for 
themselves when they began. 

Accordingly, the Court finds that the tile work above 
the 4-foot level called for in their original agreement, was 
an extra and not covered by the contract in the case. That 
leaves the Court with determining what is the fair value 
for the work done. On the part of plaintiff, he claims the 
sum of $1,019, and on the part of the defendant, he claims 
that the cost of such labor should have been $828.16. There 
hasn’t been too much aid given the Court in that particular. 
You have testimony on the plaintiff’s side that theirs is the 
practical cost of people who did the work and know how 
many bricks were broken and how many tiles were broken 
and how many carbon drills were broken. On the 

98 other hand, though they are practical, they seem 
highly nebulous when the witness says there were 

between 200 and 300 of these drills and they cost $2.50 to 
$3.00 apiece; I would have some notion of how much they 
were, if we only had some figures of what the cost was, but 
we don’t. That leaves the Court to determine what is fair 
between the two parties, based upon the testimony. 

Accordingly, the Court finds that the fair value for the 
labor expended for the extras shall be the sum of $850 
in favor of the plaintiff. 
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Now, the biggest surprise in the case and one that seems 
incredible to this Court, is why plaintiff should claim that 
the sum of materials shall be $1,279 and on the other side, 
the defendant’s side, that it should be the sum only of 
$517.60. If you would grant the premise that the total cost 
of the 4,400 tiles was close to $1,000, or $986, and you took 
the figure supplied of approximately 2,600, it mathemat¬ 
ically wouldn’t equal $517.60. 

On the other hand, the plaintiff’s costs of materials are 
out of line, according to the testimony, of some $700, and 
that doesn’t add up and make too much sense, either. The 
Court has an opinion that that is overvalued and feels that 
it is overvalued at least to the sum of $500. Accordingly, 
the Court finds that the material has a value in round 
figures of $800. That makes a total of $1,650. 

Both sides have agreed that 15 percent is a fair 
99 value for overhead. According to the Court’s figure, 
that should be $247.50, for a grand total of $1,897.50. 

There is clearly due the payment of $986.45, which would 
leave a difference of $911.05. 


However, you have to make some allowance for the fig¬ 
ures which were in the case of the change over, change of 
conditions; to do justice, the Court will enter a judgment 
for the plaintiff in the sum of $800. 

MB. YOCHELSON: Your Honor please, giving effect 
to the testimony of the plaintiff’s witness that the cost: of 
doing the brick work which was not done was over $1,000— 
THE COURT: Say that again. 

MR. YOCHELSON: The testimony of Mr. Rowe, the 
witness for the plaintiff, said that the reasonable value in 
his opinion of the brick work which was not done is $135 
a thousand for a total of over $1,000. 

THE COURT: That may be, but what you have to do— 
and I think counsel from this side of the bench is making 
a mistake, you can’t argue the dog would have caught the 
rabbit if the dog hadn’t stopped, the rabbit is running down 
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the road. We have to figure how much it would cost to 
cover 1,125 square feet with tile. It seems to me that is 
the only problem, we can’t take into consideration what 
might have been done, because the Court has made a finding 
that there was no item involved in this case that was 
100 covered by the contract. It is all for extras, and 
your client stood by and saw the work done. 

MR. YOCHELSON: Yes. 

THE COURT: That is the judgment the Court enters 
and if there is exception to it, take it by way of motion 
and let me see your figures. 

• • * • 
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QUESTION INVOLVED 

The question involved, as stated by appellant, is in¬ 
correct. Appellee contends that the question is, rather, 
whether or not, when “extra work” is ordered by the 
owner of property, the contractor is entitled to full pay¬ 
ment for such work. 
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ARGUMENT 

In this case the Court determined that this was “extra 
work” (JA 40). 

Such a finding was fully justified from the evidence. 
Certainly, the record shows more than substantial evi¬ 
dence to support the finding. 

“Extra work’’ differs from additional work, in that the 
former is work arising out of, and entirely independent 
of contract; something not required in its performance. 
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“Additional work” is something that is necessarily re¬ 
quired in the performance of the contract, without which, 
it would not be carried out. 

Shields v. New York, 82 NY S 1020, 84 App. Div. 502, 
505; 

Cas gram v. Milwaukee County, 51 N.W. 88, 81 Wis. 
113, 117; 

Wilson v. Salt Lake City, 174 P. 847, 850, 52, Utah 
506. 

As to what constitutes “extra work” to be paid for, is 
determined by the construction of the particular contract. 
Here the Court reasonably determined that, under this 
particular contract, certain “extra work” had been done 
■which should be paid for (JA 40) (JA 42) (JA 44). The 
law is clear that, if “extra work” is performed at the 
request of the owner and without any agreement for a 
reduction from the agreed compensation, the builder is 
not obliged to allow a deduction, although the “extra work” 
lessens the cost of the entire work. 

Barbazon v. Seymour, 42 Conn. 551; 

Kingsley v. Brooklyn, 78 N.Y. 200. 

It is further argued by the appellant that, in the event 
the Court found this not to be strictly “extra work”, that 
the appellant had not been allowed a consideration for 
the equities involved in the controversy. However, the 
equities were taken into consideration by the Trial Court 
when the Trial Court found that there existed a difference 
of $911.05, and yet, granted a judgment in the sum of 
$800 (JA 43). 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
lower Court should be sustained. 

James C. Toomey 
Toomey and Mehleb 
Counsel for Appellee 
408 Barr Building 
Washington, D. C. 
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